Negligence

e have already examined intentional torts and their defenge

‘ s Now we move on to another type of tort called negligence.
Tort law establishes standards of care that society €Xpects from people

.\'

tn all cieil D Negligence is conduct that falls below the star}dlfrd ?Sltathh;d by law
acts - the-law doth for proFecting others against unreasonable risks of harm. But wh;y

not so much regard \ does fhie medn: el Tl o
. -. The word negligence comes from the root word neglect. This may
the tnient of the | lead us to think of negligence as forgetfulness, inattentiveness, or lack
actor, as the loss of care about others. But tort law requires us to analyze negligence as
and damage of the it relates to a person’s conduct. Even a person who cares a great deal
party suffering.” about the welfare of others may be negligent if his or her conduct
— Lambert v creates an unreasonable risk of harm. On the other hand, a person
Bessey (1681) who 1s totally unconcerned about the safety of others may not be
negligent if his or her conduct does not subject another person to an

unreasonable risk of harm.
These are some examples of negligent conduct:

o Dr.. D’Angelo, a surgeon, forgets to remove a clamp from a

» St ¢ L patleflt’s body while operating and stitches the patient up.
A reetv Law * Monica leaves a loaded rifle on the floor where her younger

G O 72 Z i1ne brothers and sisters usually play. A child is shot -

| Visit the Street Law Web * Acity employee working ; o '\ e
site at streetlaw.glencoe.com for g 1N a manhole forgets o I”Cpl‘dt e the covel
chapter-based information and when he goes to lunch and 3 pedestrian falls in and is injtll‘(’d.

resources.

* A drug company markets a birth

. . control device for womel
without conducting adequate medj

cal testing, It assumes the
device is safe because people have
used similar devices for year
A woman develops a S¢I"
ous illness from usi

the device.

Public works projects can
create risks of harm

through negligence.
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Unlikc in.l-ontional tortS‘*man
neghgence 1S a very broad fe
wrongful conduct. While the d;
may Nnot have sCparate name
for 8 pl‘aintiﬁ: O Win a hegligence action agaj |
of the following element- salnst the defendant, each
the evidence:

s de.fen.dam’ Or' accused wrongdoer, owed a d ‘
care to the plaintiff o Injured person : uty of

2. Breach of duty: The defep

dant’s conduct bre .
that duty. t breached or violated

3. Causation: The defendant’s conduct caused the

— plaintiff’s harm.
4. Damages: The plaintiff suffered actyal Injuries

or losses.

All. of these eleme.nts must be proven or the plaintiff will not
prevail. For example, in the case of the drug company described on
the previous page, the woman bringing the lawsuit would have to
prove each of the elements of negligence by a preponderance of the
evidence against the company. Specifically, she would have to prove
that the company had a diity of care to its customers to adequately
test any new birth control product before selling it, that the company
breached this duty through its failure to adequately test the device,
and that this breach resulted in a defective product that caused actual
damage (ill health, hospital bills, and so on) to her.

As in intentional torts, defendants in negligence cases sometimes
have legal defenses. These defenses, which are explained below, are

different from those used in intentional torts.

Duty and Breach

Everyone has a general duty, or legal obligation, to exercise rea-

| >rty. Negligence law
o er persons and their property g
| na'ble e ot ing victims who are harmed by

hat breaches, Or violates, this stan-

hanic fixes the brakes on your car
1, and this faulty repair causes

dwrongdoer’s action or inaction t
dard of reasonable care. If a mec .
Without using reasonable care and s

- n » o
R . . "
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. '.:;l,.l. | L
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X

he mechanic |
You to have an accident, you can recover damages from t i
e ¢l \ 1oence. , : , |
a3 the res.ult of his or .her neglécgielg - nother person’s maCtlop? For s there a law in your | ‘
ex;?,nh Ellt le - 'harinr: a lak}é and Jennifer, an eXpert S‘?%i State requining 1Pe"50n |
€, nin n: I to protect another |
passels) b it S sghe have a legal duty 1O I‘escuedBrla not have ' frolr::'\ harm if it can be I l
y Inaboat. Does SHE | help, she generally does ‘
she may have a moral obligation to neip, -1 relationship between done safely? Should |

: Cl . . |
d legal duty to act unless there is some Spetias, is drowning 1n an - there be such a law? ‘ Il
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'The Caseof ...

The Spilled Coftee

In 1994, 79-year-old Stella Liebeck bought a
cup of coffee from the drive-thru window at
a fast-food restaurant. While the car in which
she was a passenger was stopped to allow her
to put cream and sugar in her coffee, she
balanced the cup between her knees and
attempted to remove the lid. The coffee
spilled, causing third-degree burns to over

six percent of Liebeck’s body and causing

her to spend eight days in the hospital and
undergo skin graft operations. Liebeck sued
the restaurant for damages.

The restaurant was part of a large national
chain that served its coffee at approximately
180°F (82°C), despite the fact that coffee at
such a high temperature is too hot to drink.
At the trial, the chain’s quality control manager
testified that the sale of any food over 140°F
(60°C) would create a burn hazard.

The restaurant argued that, according to

Its surveys, many of its customers take coffee
back home or to work with them and consume
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't there, so the higher temperature S Necessary
o assure that it will still be hot when consumeq
They also claimed that many customers choos
this particular chain specifically because they
do serve their coffee soO hot. However, the
chain was also aware that, between 1982 ang
1992, approximately 7OQ claims had been filed
by people burned by their coffee. |

The jury awarded Liebeck $160,000 in com.
pensatory damages (finding her 20 percent ar
fault for her own negligence) and $2.7 million
in punitive damages (the equivalent of two days
of the chain’s coffee sales). The trial judge
reduced the amount of punitive damages to
$480,000, and the parties eventually came
to a secret settlement agreement for an
undisclosed amount.

The case launched a public debate about the
appropriateness of lawsuits with high damage
awards in situations such as this one.

Problem 20.1

\__x'_

a. Who is the plaintiffin this case? Who is the
defendant?

b. What, if anything, did the defendant do

wrong? What, if anything, did the plaintiff
do wrong?

c. Did the defendant cause the plaintiff harm

ON purpose? Did the defendant’s conduct

in >OMe way cause the harm suffered by the
plaintiff?

d. Wha duty, if any, did the defendant have

toward jts Customers? Did the defendant
uphold oy breach that duty?
e. Do yoy agre

) € or disagree with the outcome
of this tria|> v




Everyone has a duty t
r‘-;s_asonably. [f you act un

against the burden of avoiding the harm.
For example, assume a

it be to avoigl this harm? Not difficult at all: simply look both ways
before crossing. Our reasonably prudent person looks both ways
before crossing such a street.

In a second example, the walkway to a secluded home in the woods
has a crack in it. The crack is large enough to cause a person to trip
and fall. This i1s the harm the homeowner needs to avoid. In this
instance, the likelihood of the harm is small, the harm would proba-
bly not be very serious, and the cost of avoiding it (fixing the walkway)
may be substantial. Even our reasonably prudent person may decide
not to fix this crack in the walk. However, it may be reasonable to post
a sign warning of the danger, because the burdeq (cost) of the sign
would be less than the burden of making the repair.

The law assumes that reasonable people do not break the. law.
Therefore, if somebody violates a law, then they are automatically
considered to have breached the duty to act reasonably. If the breach
Causes injury, then the wrongdoer 1s ne.gligent. For egalmple, lr’lniﬁst zsitieltz
have Jaws prohibiting you from leaving your vehic 6;1 ru.rlk t }%at k.
unattended. Such laws were established because of the r1s

bt : |d happen if you bor-
1N thlS i Sll be StOlen. What wou . .
o e errand, leave 1t running while you run

P breached
: is stolen? Have you

Your duty to act responsibly? ¢an your
of the car? |

: and pilots, are

Certain professionals, such as doctors, plukrﬁlzzr;ersonfqualiﬁed

“nsidered to have the abilities Of reasonabl.y S eason, a plumber who

0 be members of their professions. For this I r

W the floor cannot
®Pairs 4 kitchen sink that later '
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verson. The work must be 4

pru dent the

skillfully as the ordmarll‘\'1 B i

3 . ito srudent plumber. |

level of the ordinarily prud¢ ' B, it Tl

As you know, minors are liable for torts [hqf’ i Flowever, the

: .4 in neclicence cases involving minors 1s not the sam;
standard used 1n negligenc B e in ot conduct -

o for adults. Instead, the law compart: atell; \ i,

reasonable conduct for others of the same age, INTELIZENCE, and exp.

rience. When a minor reaches the age of majority, the adult Standard
of care applies. There 1s on .
minors engage in what 1s ordinari
as driving a car, they are held to t

.

h
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e important exception 1o this r}llc: Whep,
ly considered an adult activity, gy
he adult standard of care.

The Caseof ...
(&) ® ®
Bartender Liability
Lance is a 16-year-old high school junior. He
gathers the alcohol left over from his parents’
New Year’s party and decides to throw a party
at his house on a Saturday night when his
parents are out of town. He knows that some
of his friends have driven to his house, but
doesn’t pay much attention to whether or not
they are drinking. He sees his friend Abby finish
a beer, grab her car keys, and walk out the door
to go home. Stefan, another friend, leaves with Police investigate a party
Abby to get a ride home. Lance does not know
whether Stefan has been drinking, but watches d. Now assume that Lance is a 25-year-0'd
as Abby drives the car away with Stefan in the bartender who serves Abby and Stefan, who
passenger seat. As Abby pulls her car onto are both over 21, although he knows that
the highway, she swerves and hits another car they are intoxicated. The rest of the fact
head-on. Stefan and the driver of the other remain the same. Answer questions a. and b-
car are seriously injured. using this scenario.

e. it fai ible in e
s it fair to hold Lance responsible in eith®
Situation? Gjve your reasons.

Problem 20.2

a. Who can sue whom in this situation? If you were a¢ the underage drinking party

i descri |
3 b. What duty did Lance have in this situation? Weeizrlbed, whalf would you do? Whgt if you
| Did he violate that duty? At the bar in the second scenario?

. ¢ S . : ’ Y

c. .\Nha.t dyty, l.f. any, Flo Lancg’s parents have 8 g?an;es b\?\;i have “designated drnvet’Shg;fd
in this su.tuatlon? qu they wolgte that duty? P60p|e; h)’ have thc?y done tf.ns?. i
L/Vc;utl)cle: ;\:il;emi?dlfference it his parents omes c;':’) :nhc;,l-d Prlvat.eI partle':‘.te'(:”t hel

= ' thing special to pro ¢
guests from dyrinki%g an drivigg? yyha 'f

anything, Could be done?

—\____~/
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rhe Caseof....

TR -

Problem 20.3 |
e ———————————————————————————— e |
a. Did Tyler have a duty to tell Audrey about ‘
his condition? Explain. i

b. Would it make a difference if AIDS were | | |
curable? ‘ |

€. What, if anything, should Audrey be able to & ,
recover in damages from Tyler? Explain. '

d. Could Audrey sue Tyler if she did not con-
tract the virus but was very upset when she |
learned that he had not told her about it?

.......
» . » »
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Causation

Once a plaintiff proves that the defendant owes him or her a duty
and that this duty was violated, there must be proof that the defendant’s
acts caused the harm to the plaintiff. While it seems like common sense
to require a causal connection between the act complained of and the
plaintiff’s injury, the concept is sometimes troublesome to apply. See iy |
The Case of the Great Chicago Fire on page 256 for an example.

When you think about the element of causation, you must consider
WO separate issues: cause in fact and proximate cause. Cagse in
fact is easy to understand. If the harm would not have occurred without
the wrongful act, the act is the cause in fact. If Mrs. O’Leary had not
placed the lantern too close to the cow, it would not have been kicked w
over, and the Great Chicago Fire would not have occurred. Her act l
Was the cause in fact of the fire. - |

It is often hard to draw the line in proximate cause suuat;ons. The i
basic idea behind proximate cause is that there‘ must beda ’Cl“ ﬁze ;;?n |
Nection between the wrongful act and the harm caused. .

Ompletely unfofeseeable. . ookt imate |

Tﬁe m);rlclan {;loifffeiscilt part of causation Is es’thZSh;“agy l;;lellflthe ‘
Cause, Would it have been fair to make M.r g un:yof damage from
damage caused in the Chicago fire? A certain 2™ - oint, however, the
er wrongful act was foreseeable harm. At Somehgt could have been i
Yamage 1o the city of Chicago was greatet - near the cow. i
Oreseer, when she negligently placed the lanterlrll crosses the center i
: A_ssumg, for example, that your car wrongfu t};le truck is carrying |
ine and collides ‘wittl: a’truck. It turns out that

CHAPTER 20 Negligence 255 |




N

negligent crossing of the yellow line 1S )t.lk1:218;0i::*tid;fo(zlt}éhf hary
to the person two blocks away. ngevui'rl - thigkdmtl 5“ thay
your negligence was not the proximate td‘_UQSL (fwo L;locl;s ] %“‘fSTnQ
a vellow line does not usually result in harm twc S away,

- e
harm was not foreseeable. This €as€ woulq be dC}lele.d1 )dlﬁCl‘Cm]\
though, if the person who died was pedestrian on the sidewalk

o g;enfcililliint.he negligence of more than one person l?grms SOMme.
one. For example, suppose two Cars, c;ach negllgcr}ﬂy ,d“f'?“' collide
and injure a pedestrian on a nearby SLdewal.k. E%lch driver is respop,.
sible for the pedestrian’s injuries. If one driver is unable to pay,
other driver may have to pay the entire amount of the damages.

’
!

Damages

A plaintiff who proves duty, breach, and both forms of causatiop
still must prove actual damages to recover in a negligence action
The basic idea behind damages is that the plaintiff should be restored
to his or her pre-injury condition, to the extent that this can be achieved
with money.

Courts allow plaintiffs to recover for hospital bills, lost wages,

damage to property, reduced future earnings, and other cconomic
harm. Plaintiffs may also recover for noneconomic harm such as pain

) The Caseof ... "

The Great
Chicago Fire

In 1871, a major fire destroyed much of the ~ ‘i B

city of Chicago. After a thorough investigation, o TR T T

) R S I

the cause of the fire was determined. It began
in Mrs. O’Leary’s shed when a cow she had
been milking kicked over a kerosene lantern
she had placed too close to the cow’s rear leg.

Problem 20.4

—

a. Was Mrs. O’Leary negligent in placing the
lantern so close to the cow’s leg?

b. Should she have had to pay for all the dam-

age caused by the fire? Give reasons for
your answer.

ﬂ
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and suffering, cmotional distress and

example, 10ss of a limb or blindne’gs) Hper Manent physical losses
dff must ﬁl'.St Prove economie harm; i
ajudgt‘"or.‘l ury can make an awar
and suftering.

Problem 20.5

prank, and after some investigating,

sigh. The injured motorists bring a

h civil action against Carolyn, claiming
extensive damages.

a. Can the injured motorists prove that Carolyn’s act caused their harm?
Explain your answer.

b. Assume that the plaintiffs can prove duty, breach, and causation. List

all the types of damages each plaintiff might have suffered. Could they
recover all of these damages? Explain your answer.

Defenses to Negligence Suits

People can recover for injuries when they are able to prove @Ch of
the elements of negligence by a preponderance of the evidence.
However, even when all the elements can be proven,‘the defendant
may be able to raise a valid legal defense. One group of legal defenses
inn‘egligence cases is based on the plaintif.f’s conduct. -

One traditional legal defense is contributory ne‘gllger;lcec.l : nlf
Means that as a plaintiff, you cannot recover damages trom tthe fiaii*m
dant if your own negligence contributed. in any way to sea P
Suffered. For example, suppose @ train station attendtaﬁi; \i’;tli’grm i’jl”he
Senger not to walk in an area where ice ha:?‘ formed’lfiile ast)enger rilight
Passenger walks there anyway, falls, anc.j jgaar latfoi;m However, by
sue the railroad for allowing ice to remain on the p ‘

. er breached
Onorie | , R cuibii e ice, the passells .
‘Shoring the warning and ste€ppIng Onhti\ivas ‘he cause—Dboth cause in

The passenger and the rail-
ot recover damages.

e contributory negligence
ecover damages

defense also
f the plaintift

e duty o act reasonably. The breac
“and proximate cause—of her jury:
‘h@f&dwi:re negligent, so the passenger canfl
When bOth ~p-arties are equally at fa.ult, th arty S
Me'pgphap,s provides a fair result. N éltheg ri}i - egligenc:e

B . . ce on the part ©

" e

!n = u!

Where You Live
1

: ;
. : - . :
. -
: J
: n
.
| .
5

Is contributory negli-

gence a valid defense

- In your state? If not,

when was the law

changed?
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Cigarettes and the Law

Prior to the mid-1990s, tobacco companies
were usually able to defend against lawsuits
brought by smokers harmed from cigarettes.
They did so by claiming that the smokers had
assumed the risks—based on the warning printed
on cigarette packages—related to smoking. In
1994, despite testimony earlier that year before
Congress that smoking was not addictive, docu-
ments surfaced showing that tobacco company
executives actually had a great deal of informa-
tion about the addictiveness of nicotine and the
harm caused by smoking. Not surprisingly, in the
next few years, many class action lawsuits were
filed in state courts to recover damages from
cigarette companies.

In 1998, the leading cigarette manufacturers
settled these lawsuits. Not only did they promise
to pay an estimated $246 billion to the states
over 25 years, but they also agreed to restrict
the way they market cigarettes and make them
available to the public. The cigarette companies
also agreed to pay special attention to restricting

young people’s access to cigarettes. Some of these
restrictions include not advertising on billboards

or within public transportation systems, not using

cartoon characters to sell tobacco products,
and not sponsoring concerts or other events at

258 unNnit 3 Torts

which young people will be present. In addition,
the cigarette companies agreed to dedicate
$300 million toward public education effort:
to reduce underage tobacco use and to educate
consumers about causes and prevention of dis-
eases associated with the use of tobacco products

Problem 20.6

ERS o ad

a. Is it fair to the cigarette companies to subject
them to liability when they had been manufac-
turing a legal product that contained a health
notice printed on cigarette packages?

b. Should it make a difference that the product
although legal, caused great harm?

c. Should the federal government regulate such
a product?

d. Should it make 2 difference that the compa-

nies withheld information about the harmful
effects of their products?

b
dar' Should the bartender be able to recove!
a . Ny
"14ges against Cigarette manufacturers’
Explain




o give the defendant g COmplete Jegq]
fesense. Lhis .is r'ue even whenp the daﬁL
age 1o the plaintiff is great and the defen-
dant has been very negligent. Many peo.-
i suinx this. produces an unfair regy|
Therefore, this defense hq .

nated I MOSt states by ejther o
judicial decision.

called
This means

dividing the loss according to the degree

to which each person is at fay]t. For exam-
ple, Paul and Javier are in 5 car crash and
Paul sues Javier for the $20,000 in dam-
ages that he suffers. If the jury finds that

Paul was somewhat negligent himself—
for example, by not wearing his se

If Paul was 10 percent at fault and Javier was 90 percent at fault, Paul
will receive $18,000 ($20.000 reduced by 10 percent, the amount that
was Paul’s fault). If Paul was 30 percent at fault, he will receive only
514,000. But if he was more than 50 percent at fault, he will receive

o damages in many states, and Javier might be able to sue Paul for
some damages. Javier’s action against Paul is called a counterclaim.

Sometimes several people commit a negligent act against a third
person. If Paul and Javier in the example above had negligently collided
and injured Charles, who was in another car and was not at fault,
Charles could recover damages from both Paul and Javier. Paul and
Javier might be able to divide their liability to Charles bet.ween them-
selves, according to each one’s degree of fault. However, if one of }tlhe
defendants was unable to pay because he had no money,hthc; other
defendant might have to pay all the damages awarded W

Another legal defense in negligence cases Is assump 1051 ; known'
This defense s used when a person voluntarily encoufrjltirexam e
danger and decides to accept the risk of that dangliz Ouck Ca[; 9
hockey fan knows that on rare occasions d h»-ogun}c/i spthe rink. and
cllected off player’s stick, over the glass T SLluer risk and agrees to
Nto the seats. A fan who buys a seat knOWSSt;nption of risk will be
“ecept the danger. If a fan is hit by the puCkf 3 rs involved should the
gcomplete defense for the team of the playe

Njured fap try to sue.

g d that gives notice
\q . ing is poste : :
_fThlS defense 1s also used when a warn ghotel : Operat€ Swimming
of 2

7 e danger. For FRAMDLC, TATY ost large “Swim at Your
Poog without hiring lifeguards. The hotels p

e knows that knives are
identally slices off a

nufacturer will not be held

at belt—the damages will be reduced.

' has been negligent?

give notice of a certain

danger. If someone is Injured
or drowns at this beach,
can the property owner be

held liable?

. N
"

P N
: 21!-.!.

- - i =
Where You Live

~ Is comparative negli-

- gence a defense in your

- state? How are dam-

- ages apportioned if
more than one person
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¢ Roller coasters are equipped
with safety bars to prevent
injury. What questions would
you have to answer to deter-
mine liability if a rider is

hurt on this ride?

.':5 '
I :naqnu‘

ou Live

Are waivers, or releases
from liability, enforce-
able where you live?
Does the law in your
state prohibit some
businesses from being
protected by waivers?
If so, which ones?

260 Torts

UNIT 3

o

plaint

/‘—_—_—_——\

Analyze each case below. Identify
f and defendant and decide Whethe,
the defendant has a lega‘l defense. Assum,
the state has a comparative negligence |,

Olivia and her friends go to an amy,
ment park, and she decides to ride the
scariest roller coaster. After each rids,
s seated, the attendant secures thy,
-ider with a safety bar. Olivia tells her
friends that she does not need the
safety bar. After the first large hill, sh
detaches it. Later in the ride, Olivia i
thrown from the roller coaster and js

badly hurt.

b. A large sign posted at the foot of the lifeguard station warns of a very

dangerous undertow beyond the first sandbar. There are buoys floating
around the sandbar. Howard swims out beyond the sandbar and
drowns before the lifeguard is able to reach him.

c. Joel’s car runs out of gas on a railway crossing in a rural area. He puts

on his flashers to warn approaching cars and begins walking to the
nearest gas station, which is a mile away. A freight train approaches
and the engineer sounds his horn several times, thinking the driver wil
move off the tracks. By the time the engineer realizes that the car
abandoned, it is too late to stop the train. The car is totally demolished

Wa

You may have been asked
to sign a waiver, or a release
from liability, before partici-
pating in certain potentially
Fiangerous activities. A waijver
Is designed to release the
Pe€rson sponsoring the actjy-
ity from liability if you are
Injured through his or her
negligence. In most states
such waivers, or releases, are
enforceable as long as they
are clear and understandabl|e
to a layperson. However, if

ivers

= ._/

the conduct of the party
asking you to sign the waiver
Is worse than negligent and
this causes you damage, the"
the waiver will not protect
them from liability. In addr-
tion, in some states certall
other businesses—typically
those regulated by govern
Ment and those providing
essential services—may not
Use waivers to protect
themselves from liability

for their negligence.




